THE A TTFORNEY GENERAL
OF MTEXAS

AUSTIN 11, TEXAS

Honorable J. A. Guest
County Attorney

Camp County
Pittsburg, Texzas

Dear Sir: Opinion No. 0-1106
Re:Independent school district taking
over aschools of a city under
Article 2783b has the right to
collect delinguent taxes agsessed
by the city for school purposes.

We have your leiter in which you say:

"The c¢ity of Pittsburg has been operating forthe pest forty
years under Article 2783b, Civil Statutes, and has been
levying One Dollar fer scheol purposes on esch One Hundred
Dollars valuation. An election was held April, 1938, at which
election the separation of the schools from the city was
duly authorized. There is now, on the city's tax rolls,
some Twenty-five Thousand Dellars in delinGuent taxes that
were levied by the city for scheol purposes. The Board of
Trustees of Pittsburg Independent Scheel District, elected
' since the divercement of the city and schools,are desirous
of collecting the delinquent school taxes now on the city's
‘tax rolls. Since they have assumed the outstanding bonds
and indebtedneds against the school district, they think
they have authority te collect seid delinquent taxes and
apply same for school purposes.”

As we understand it the territory of the diatrict has not been changed.
You desire to know whether or net the presemt Pittsburg Independent School
Distriet has the right to collect the taxea that were assessed and levied
for scheol purposes by the city of Pittsburg prieor to the change in the
gchool district's erganization ir 1938 and that have not yet been paid.

In 1905 the legislature passed s law knewn as Senate Bill 218 of the 29th
Legislature, Regular Session, which atlll remaing en the statute boeks

of Texas as Article 2768 and 2771, Revised Civil Statutes, and vhich
read asz follows:
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"Article 2768. Any city or town in this State may acquire

the exclusive centroel of the public free schools within its
limits. Any city or town which has heretofore, under the

Act of March 15, 1875, or any subsequent law, esssumed contrel

of the pudblic free schools within its limits, and has

continued to exercise the seme until the present time, or any
city or town vhich may hereafter determine so to do by

ma jority vote of theproperty tax payers of sald city or towm
voting at an election held for that purpose, may have

exclusive control of the public free schoels within its limits.”

"Article 2771. Schools thus organized and provided for by
incorporated clities and towns shall be gubject to the general
laws, g0 far as the same are applicable; but each city or towm
having control of achaols within its limits shall constitute

a separate school district, and may provide for the organization
of schools and the sppropriation of its achoel funds in such
manner as may be best suited to its repulation and condition.”

The authority for these statutes is found in Article VII, Section 3, and
Article XI. Section 10, of the Censtitutien ef Texas, which read in part
as follows:

"Sec. 3¢ o + o the Legislature may alse provide for the
formatien .of school district (8) by general lavs; . . .”

"Sec. 10 The lLegislature may constitute lny city or tewn a
separate and independent school district. . . ."

In 1935 the Legislature pagssed a law known as House Bill 831 of the Lhith
Legislature, Regulsr Session, which is now condified as Article 27830,
Vernon's Annetated Civil Statutes of Texas. It provides in sectiom 1, 2
3, and 4 that "the term 'municipal scheel district' . . . shall inelude
any city or town constituting a seperate and independent schoel district
under authority of Sectien 3, of Article VII of the Constitutienm, lnd/
or Section 10, Article XiI, of the Constitutiem, boundaries of the school
corperatien being the same as the boundaries of the city er tewn" in
these cases where the c¢ity has a populatien of 30,000 or less, and that
"when any 'municipsl school district! . . . shall desire to have the public
school within its limits separsted from municipel control” the same shall
be dene by ene hundred voterspstitioning fer an electien, and an election
being held in which all of the qualified veters decide whether or not the

schoals should be separated from the city, ard if a majority vote for such

a geparation then an independent scheel district is thereby created, and
said law (House Bill 831, kith Leg.) then provides in sectiens 5, 7, 8,
and 9, as follows:
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"Sec. 5. Except as herein denied or limited, all the powers

conferred upon independent school districts and/or towns

and villages incorporated for free school purposes only, by

Title 49, of the Revised Civil Statutes of Texzass, of 1925,

and amendments thereto, including the right to annex contiguus
territory for school purposes, and the right to levy taxes

and issue bonds for school rurposes, as provided by General

Law, are hereby conferred upon any independent school district

separated £rom mmicipal control under the provisions of this

Aet; . . .

"Sec. 7. That the Board of Education or board of trustees of
such independent school district, after separation from
municipel control, shall have authority to provide for the
taxes of sald independent school district to be assessed by
the Assessor and Collector of Texas of the city of which such
school dlatrict was formerly a pert, or to have the taxes of
‘paid district essessed and collected by an assessor and
collector appointed by the board of trustees. Such assessor
and collector shall be allowed and paid such compensation as
is now or may be herearter provided by law.” '

*Sec. 8. The title and rights to a&ll property owned, held,
set apart or in any way dedicated to the use of the public
schools of the ¢ity or townm, and/or heretofore vested in

gsuch city or town and/or the mayor, chairman of the commission,
city council, city commission or board of school trustees

of such city or town, prior t~ seperstion from municipal
control as herein authorized and provided, shall be and are
hereby invested in the Board of Education or board of trustees
of such independent school district, after separation from
municipal control, and shall be managed and controlled by

the Board of Education or board of trustees thereof, as is now
or may hereafter be provided by law.”

"Sec. 9. All bonds issued by amdoutstanding against any
- sugh city or town, as & municipal school district, and all

" obligations, contracts and indebtedness existing againat the
city or town, as a municipal school district shall become the

" obligations end debts of the independent school district at
the time of its separation from mmicipal control, and the said
independent school district, after separation from municipal
control, shall be held to have assumed the discharge of all suwch.

" obligetions, contracts, end indebtedness, anf. the same shall be
enfarceable and collectible from, paid off and discharged by the
sald independent school district, as.if originally created Yty 1t as
a separate end independent school district; and it shall not be
necessary to call an election within and for_such district for
the purpose of essuming such bonds and other indebtedness.”
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We assume that the public schools in the city of Pittsburg were controlled
by the ¢ity under the gulthority of Arlicle VII. Section 3. and Article XTI,
Section 10, of the Constitution, and Articles 2768 and 2771 of the Stat-
utes {Qquoted above), and that the change of the control of the schools
from the city to the newly created independent school district was under
the authority and procedure of Article 2783b, which did not become a

law wntil 1935. : \ .

We think that prior to the change in the control of the Pittsburg schools,
by a vote of the people, in 1938, the city of Pittsburg constituted a
school district, and that its status as 8 school district was distinect
from its status as & municipality, even though the same city council or
governing body governed the schools &nd the municipality; end when the
change occurred in 1938 it merely amounted to changing the form and

name of the school district. The new independent school district was
the same district as the former city school district, having a different
name and a different governing orgenization. This belief on our part is
supported by the case of Temple Independent School Distriect v. Proctor,
(Tex. Civ. App.) 97 S. W. {(2) 1051, in which the court, speaking through
Justice Baugh, said:

". . . It is now settled, however, that, where such city does
asgsume control of its schools, such cohtrol, so far as the
schools are concerned, does not become merged into and became
a part of the municipal government as such. And where the
¢ity commissioners or city council retain control of its public

" schools it acts in a dual capacity -~ one as a governing body
of the city in its status as a municipality, and the other as
the controlling or governing hoard of its schools. The two
capacities are not to be confused. City of Rockdsle v.
Cureton, 111 Tex. 136, 139, 229 3. W. 852; City of Fort
Worth v. Zane-Cetti (Tex. Com. App.} 278 8. W. 183. In so
far as it acts in its gtrictly municipel governmental
capacity, its powers are refersble to Article 11 of the
Constitution and title 28 of the R. §. {Article 961 et seq., as
amended (Vernon's Ann. Civ. St. Art. 961 et seq.). Whereas, in
the management and control of its schools, its powers are referable
to Article 7 of the Constitution and title 49 of the R. S. (Article
2584 et seq., as amended (Vernon's Ann, Civ. St. Art. 2584 et seq.)

It is apparent from a reading of Article 2783b that the board of trustees
of the independent school districts created under the act have all of the
ordinary powers of a school distriet governing body, including "authority
to provide for taxes", and that "the title and rights to all property
owned, held or in eny way dedicated to the use of the public schools of

the city . . . prior to the separation from municipal control" vests and
pagsses to the new independent school district and is subJject to its;
control, whenh such new district is created, and that the bonds and
indebtedness and obligations of such c¢city, "as a municipal school district”,
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aresss med and teken over by the newly created independent school district.
We think this indicates that it was the intention of the legislature for
the new independent school district to take the place of the o0ld city
district and for the new district to take over everything, both tangible
end intangible, from the old district, including assets and liabllities.
We can not conceive of the legislature intending for the new district
to be obligated to pay the old district's debts without having the right
to collect the money due the 0ld district. When one person takes over
another person's business he ordinarily acquires the "accounts receivable”
as well as the "bills payable". We have been unable to find any Texas
appellate court case on this particuler question, but we do find significant
language in 56 Corpus Juris 271, as follows:

.. . Where a district is dissolved, abolished, or
destroyed, and one or more new districts are created
from the territory thereof, or its territory is ennexed
10 one or more existing districts, the new or other .
district or districts. in the absence of contrary statute,
becotie and are entitled to all the property and rights
of the old district, . . ."

The authority to collect these delinquent taxes was clearly one of the
"rights of the old district,"” and the new district is entitled to that
rigat.

Qur answer to your qQuestion is that, under the facts you have glven us,
the present Pittsburg Independent School District has the right to collect
the taxes that was assessed and levied for school purposes by the city

of Pittsburg prior to the change in the school district's orgenization

in 1938 and that have not yet been paid.

Yours very truly
ATTORNEY GENERAL OF TEXAS

s/ CECIL C. ROTSCH

By CECIL C. ROTSCH
Assistant

CCR:FL-1daw

APPROVED AUG. 15, 1939
s/ GERALD C. MANK
ATTORNEY GENERAL OF TEXAS

APFROVED CQPINION COMMITTER
BY R. W. F.CHATRMAN



